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CARLSON, JUSTICE, FOR THE COURT:
1.  Aggrieved by the dreuit court’s grant of summary judgment in favor of the City of Clevdand,
Freddie Lee Johnson, individualy and on behdf of the wrongful degth benefidaries of Tommie Lee
Johnson, J., has gppeded to this Court on the issue of whether there was sufficient evidence to cregie
genune issues of materid fact as to whether the officer acted with reckless disregard for the sefety and
wel-being of any person not engaged in crimind activity as defined by Miss Code Ann. 8 11-46-9(1)(c)
(Rev. 2002). Finding thet the drcuit court erred in granting the City's mation for summary judgment inthe
face of conflicting evidence about the actions of the officer, we reverse the judgment of the Circuit Court

of the Second Judidid Didrict of Balivar County and remand this case for abench trid on dl issues



FACTSAND PROCEEDINGSIN THE TRIAL COURT

2. OnMarch 5, 1997, between one and two o'dock in the marning, Officer Charles Whitewith the
Clevdand Police Department obsarved ablack truck moving eraticaly near theintersection of Chrismen
Avenue and White Stret in Clevdand, Mississippi. After the driver of the truck refused to stop, Officer
White requested back-up. A chase ensued and eventudly heeded south on Chrisman Avenue, west on
Carver Stregt and then north on Church Street. The driver of thetruck drove thetruck into adriveway a
1322 Church Street, exited the truck while the truck was il running and ran dongsde thetruck, pushing
the truck by thedriver'ssdedoor. As Officer White gpproached the vehide, he could seethe driver'sfeet
underneath the truck. Officer White commanded the driver of the truck to stop, but once Officer White
reached the truck, the driver hed dreedy fled the scene. While Officer Whitewaited for backup to arrive,
he searched the areaaround the truck for the driver. Approximately one minute and ahdf after the driver
of the truck hed fled, Officer White heerd anoise which sounded liketires sgueding on Chrisman Avenue,
the next dreet eadt of hislocation. Officer White then heard Officar Danny Oswalt cdl for an ambulance
13.  Thenoissheard by Officer Whitewastheresult of acallison between thevehidedriven by Officer
Oswdt and a pededtrian, Tommie Lee Johnson, J. (Johnson). Officer Oswat was a the intersection of
Highway 8 and Chrigman Avenue when hereceived Officer Whites request for backup. Inhisdepostion
Officear Oswdt dated that in reponse to the cdl, he travdled south on Chrismen Avenue, immediatdy
adtivating his blue lights. However, he did nat use his Sren, but he engaged his airhorn every ten to fifteen
feet. Officer Oswat maintained agpeed of 45 to 50 miles per hour, and he dowed down ashe gpproached
intersections. The posted speed limit was 30 miles per hour. As he gpproached theintersection of Carver
Street and Chrisman Avenue, Officer Oswdt could not see Officer Whites blue lights therefore, he

assumed Officer White had turned on Carver Street. As Officer Oswalt waas gpproaching the intersection



of Chrisman Avenue and Carver Street, he saw someone run out in front of him from the direction of
Church Street. He gpplied his brakes and attempted to swerve, but he hit the pededtrian. After driking
Johnson, Officer Oswdt immediady cdled for an ambulance

. OnMarch5, 1997, a goproximady 1:30 am., Kevin Quantrdl Y oung was sanding in front of
Nel'sBarber Shop a 1415 South Chrisman Avenuein Cleveland. In hisdepostion, Y oung Sated thet he
saw Johnson walk by the barber shop at 1:40 am. headed north on the esst Sde of Chrisman Avenue
After Johnson walked by, Y oung naticed a Clevdand Police Department patral car withitsbluelightson
traveling south on Chrisman Avenue. He naticed thet the patrol car wiastrying to gop ablack truck. Y oung
noticed ancther Clevdand Police Department petral car traveling south on Chrisman Avenue. However,
Y oung gated the second patradl car did not have its blue lights activated and the car wastraveling at leest
60 miles per hour. Asthe patrol car was preparing to turn right onto Carver Stredt, the car "veered wide
to the left" and Y oung heard aloud noise When Y oung arrived &t the scene, he noticed that Johnson hed
been hit by the second petrol car. Y oung aso Sated that Johnson was not the driver of the black truck
baing pursued by thefirg Cleveland Police Department petrol car because only afew minuteshad dgpsed
between the time he saw Johnson wak in front of the barber shop to the time he saw Johnson lying on
Chrisman Avenue Y oung provided a satement to Officer Charles Bingham on March 6, 1997.

5.  Officer Bingham, acrimind invedtigator with the Clevdand Police Department, recaived a cdl
between 1:45 and 2:00 am. toinvestigetetheaccident. Officer Bingham obsarved theat thedriveway where
the truck came to rest was muddy, and he dso obsarved footprintsin the mud which led awvay from the
truck. Officer Bingham noted Johnson'sshoes weredso muddy. However, anexamination of theevidence
collected by Officer Bingham did not produce sufficient evidence to link Johnson to the stolen black truck.

Upon Officer Bingham's arrival @ the accident scene, Johnson was trangported to the Balivar County



Medicd Center. Officer Bingham interviewed Officer White and Officer Oswat and took Satementsfrom
Cedric James, Cliff Williams, Shawn Mayhdll, Kevin'Y oung and Robert Mitchell. After theacadent, blood
was drawn from Johnson and sent to the Missssppi Crime Lab where it was determined thet Johnson's
blood tested positive for .10% ethyl acohal.

6.  ShawnMayhdl wassanding infront of hisaunt's house when he obsarved Officer Whites purauit
of theblack truck. Mayhd| remembered saaing thetruck earlier inthe night because the driver jumped out
of thetruck and asked him aquestion. Mayhall firg stated that when he saw the second patrol car passby,

the car was gpeading, the blue lights were on, but the Sren was nat. However, only afew questionsaer,
Mayhdll stated he did not remember the second car having itsblue lights flashing. He remembered thefirst
car, Officer Whitéscar, withitsbluelightsactivated; however, Mayhd| sated the second petral car which
was driven by Officer Oswalt did nat have its blue lights activeted.

7. Asareault of hisinjuries suffered from the accident, Tommie Lee Johnson, ., died on April 14,
1997. On April 16, 1997, Dr. Steven Hayne performed a post-mortem examination on Johnson's bodly.

Dr. Hayne noted thet the immediate cause of deeth was agpiration of gadtric contents resulting from the
accident invalving the City's petral car.

8.  OnMay 26, 1998, Freddie Lee Johnson filed this wrongful deeth action in the Circuit Court of
Balivar County, Mississippi, Second Judicid Didtrict, againg the City of Clevdland. On August 24, 2001,
the City filed its maotion for summary judgment assarting thet Freddie Lee Johnson had "no proof thet
Officer Oswdlt, a the time of the accident, was acting in reckless disregard for the safety and well-being

of Johnson." After reviewing the evidence in the light most favorable to the plaintiffs, the dircuit court



granted summary judgment in favor of the City finding Officar Oswalt, “who was responding to acdl, did
not act with reckless disregard as defined by Miss. Code Ann. 8 11-46-7(2)[sic]."*

DISCUSSION

9.  Inorder for asummary judgment mation to be properly granted, no genuineissue of materid fact
may exig, and the moving party mugt be entitled to judgment as amatter of law. Miss R. Civ. P. 56(c).
This Court reviews atrid court'sgrant of amotion for summeary judgment de novo. Short v. Columbus
Rubber & Gasket Co., 535 S0.2d 61, 63 (Miss. 1988). The burden of proving thet no genuineissue
of materid fact exigs rests upon the party requesting the summeary judgment. | d. a 63-64. Thetrid court
mugt carefully review dl evidentiary matters before it; admissonsin pleedings, ansversto interrogatories,
depositions, afidavits, etc., in the light mogt favorable to the party againg whom the motionfor ummary
judgment ismade. M cFadden v. State, 542 S0.2d 871, 874 (Miss. 1989). See al so Hancock v. Mid
Am. Ins. Servs. Inc., 836 So.2d 762, 764-65 (Miss. 2003).

When amation for summary judgment is mede and supported asprovided in Rule 56, an
adverse party may not rest upon the mere dlegaions or denids of his pleadings his
response must st forth spedific facts showing thet there is a genuine issue for trid. If he
does not o respond, summary judgment, if gopropriate, shdl be entered againg him. If
any triableisues of fact exig, the lower court's dedigon to grant summary judgment will
be reversed. Otherwiss, the decison is affirmed.

Miller v. Meeks, 762 So.2d 302, 304 (Miss 2000) (citing Brown v. Credit Ctr., Inc., 444 So.2d
358, 362 (Miss. 1983)).
110. Here the evidence before the trid court on the City's motion for summary judgment condsted of

the depogtions of Officar Charles White, Officer Danny Oswalt, Investigetor Charles A. Bingham and

The proper statute defining reckless disregard is Miss. Code Ann. § 11-46-9(1)(c).
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Shawvn Mayhdll; the afidavit of Kevin'Y oung; theinvedigetivefile of the Clevdand Police Department; the
autopsy report prepared by Dr. Steven Hayne and the FBI Crime Lab report.

f11.  Officer Danny Oswalt, the officer reoonding to Officer Whiteésrequest for backup, tetified under
oath in his deposition that he activated his biue lights as he turned off of Highway 8 and onto Chrigman
Avenue Hedated hekept hisbluelightsontheentiretime. When asked about hisgoeed, Officer Oswvalt
Sated he was driving gpproximatdy 45-50 miles per hour, but he would dow down a dl intersections
Evey 10to 15 feet, Officer Oswdt used an ar horn to dert traffic indtead of activating hissren. Ashe
was dowing down to turn onto Carver Stredt, Officer Oswat saw someone running from hisright. He
dammed onthebrakesand tried to sverve, but Officer Oswat collided with the person. Although hestated
the person came from hisright, the left Sde of his petral car recaived the mogt damege.

112.  Officer Charles White, the officer in purauit of the black truck, sated in his depogtion thet hedid
not noti ce Officer Oswat'sbluelightsas Officer Oswat passed by the scene. Shawvn Mayhdll, abystander
who was sanding on Chrisman Avenue a thetime of the accident, was dso deposed. Hefirs sated thet
Officer Oawdt was speeding, but his blue lights were flashing. When Mayhdl was asked agan only
moments later about the second police car that passed by him, he sated that he remembered one car
having blue lights flashing, but he fdt sure it was the firdt car, Officer Whites petrol car. Mayhdl again
dated that he remembered the second police car gpeeding down Chrisman Avenue, but he did not
remember the blue lights baing activated. Kevin Y oung gave a swvorn statement in which he dated thet
Officer Oswdt’ spatral car, the second police car he saw onthe night of the accident, wastraveing a leest

60 miles per hour without the blue lights flashing.



113.  Basad upondl of theevidence submitted onthemoation for summeary judgment, thetrid court found
that the officer who responded to the backup cal did not act with reckless disregard pursuant to the
Missssppi Tort Clams Act. Therefore, the City's mation for summary judgment was granted.

714. SnceBrown v. Credit Center, Inc., 444 So.2d 358 (Miss 1983), wherewefor thefirg time

discussed our summary judgment procedure pursuant to Miss R. Civ. P. 56, the cases are legion which
hold that summeary judgment isingppropriate if thereisagenuineissue of materid fact in accordance with
Miss R. Civ. P. 56(c). Today's case fdlsinto that category. "[Summary judgment is ingppropriate
where there are undisputed facts which are susceptible to more than one interpretation.” Canizaro v.

Mobile Comms. Corp. of Am., 655 So.2d 25, 28 (Miss. 1995). "And should it determine theat the
undisputed facts can support more than one interpretation, the Court will not hestate to reverse and

remand for atrid onthemerits” | d. at 28-29.

115.  Here aiticd factud disputespred udesummary judgmentinthiscase. Officer Danny Oswat mede
condusory satements during his depogtion to the effect that his blue lights were activated. However,

conflicting testimony dearly dioutes Officer Oswat’s tetimony. This conflicting testimony crested a
meterid factud dispute that must beresolved by thetrier of fact, but only after afull evidentiary hearing by
way of abenchtrid. On remand anon+jury (bench) tria will be conducted by the trid judge pursuant to
Miss. Code Ann. § 11-46-13(1). However, a a bench trid, as opposed to deposition testimony,

afidavits, files and reports, there will likdly be witnesses subject to extensve examination and cross-

examindion, and thelearned trid judge, asthetrier of fact, will then have the benefit of morethan the cold

words on paper via depadition tesimony, afidavits, investigative files and reports The trid judge will

ingtead have the opportunity of not only heering the siworn testimony of the witnesses but aso observing

their demeanor. See Culbreath v. Johnson, 427 So.2d 705, 708 (Miss. 1983). Of course, we do not
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inimete any view as to the proper decison on remand after the bench trid.  Such decison is|eft to the
sound discretion of thetria judge upon aplenary trid.

CONCLUSON

116. Itisfor thesereasonsthat wereversethe drcuit court’ sorder granting summary judgment in favor
of the City and remand this case for abench trid conggent with this opinion.
17. REVERSED AND REMANDED.

PITTMAN, CJ., SMITH, PJ.,, WALLER, COBB, DIAZ AND GRAVES, JJ.,

CONCUR. McRAE, P.J.,CONCURSINRESULT ONLY WITH SEPARATEWRITTEN
OPINION. EASLEY, J., DISSENTSWITH SEPARATE WRITTEN OPINION.

McRAE, PRESIDING JUSTICE, CONCURRING IN RESULT ONLY:

118.  Whilel concur with theresult reeched by the mgarity which findssummeary judgment ingppropriate
under the drcumgtances, | dissgreewith itsrationde. Summeary judgment was ingppropriate because the
limited facts presented would permit afinding thet the officer acted in recklessdisregard for the safety and
wdl-bang of othersby traveing a an excessive goeed with no Sreninaresdentia neighborhood. For this
reason, | concur in result only.

119. Itiswdl-established law that immunity under the Mississppl Tort Clams Act will not be efforded
if "the employee acted in reckless disregard of the safety, and wdl-being of any person not engaged in
aimind adtivity & thetime of injury.” Miss. Code Ann. § 11-46-9(1)(c). Reckless disregard has been
defined to "embrace willful and wanton conduct which reguires knowingly and intentiondly doing athing
or wrongful act.” Turner v. City of Ruleville, 735 So.2d 226, 229-30 (Miss. 1999) (citing Raneyv.
Jennings, 248 Miss. 140, 147, 158 S0.2d 715, 718 (1963)). Factorswhich support afinding of reckless

disregard in connection with palice pursLitsindude: (1) the length of the chase: (2) type of neighborhood;



(3) characteridics of the stredts; (4) the presence of vehicular or pededtrian traffic; (5) weather conditions
and vighility; (6) the seriousness of the offense for which the police are pursuing the suspect; (7) whether
the officer proceeded with srens and blue lights, (8) whether the officer had availadle dternatives which
would leed to the gpprehenson of the sugpect besides purauit; (9) the exigence of palice palicy which
prohibits pursuit under the drcumstances; and (10) the rate of gpeed of the officer in comparison to the
posted speed limit.  City of Jackson v. Brister, 838 So.2d 274, 279-80 (Miss. 2003); City of
Jackson v. Lipsey, 834 S0.2d 687, 692-93 (Miss. 2003); City of Jackson v. Perry, 764 So.2d 373,
377 (Miss. 2000); Maye v. Pearl River County, 758 So.2d 391, 395 (Miss. 1999). See also
District of Columbiav. Hawkins, 782 A.2d 293 (D. C. Ct. App. 2001).

120.  Applying these factors to the facts presented, a reasonable fact finder could conclude thet the
"recklessdisregard” exceptionto Miss Code Ann. 8 11-46-9(1)(c) applies. Atleast Sx of theten factors
enumerated aboveare present. Thepolice pursuit wasinaresdentia neighborhood on the South East Sde
of Clevdand near afour-lane highway. The Sreetsin the neghborhood are narrow and numerous. Even
a two odock inthemorning, traffic near theareawas il present sncethefour-lane highway which enters
Clevdand isonly afew fest avay. Additiondly, pedestrians were present as evidenced by the fact that
Johnson, thevictim of the pursuit, was a pedestrian crossing an intersection. The pursuit wasinitiated only
by an officer'sreport of erdic driving. Therewere no daimsthet the sugpect had committed any “crimind”
acts other than asmple treffic violation.  Additiondly, the officer who precipitated the accident causing
Johnson'sdeeth was not even the officer who initiated the pursit but a beckup officer. Asan dternative
to puruit, the officers could have identified the license plate of the vehide since a thetime of the accident
the sugpect hed fled the vehicdle on foot. Theofficer invalved inthe accident did not have on hissren, and

it is disputed asto whether he ativated his blue lights. FHindly, the officer was driving 45 to 50 miles per
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hour in a30 mile per hour zone, exceeding the speed limit at leest by 15 miles per hour in the pursit of a
suspect who was flesing on foot. These facts taken as awhole cartainly would permit afinding thet the
officer acted in "reckless disregard of the safety, and wdl-being of any person not engaged in arimind
adtivity a the time of injury." Miss Code Ann. § 11-46-9(1)(c). | would find thet based on the facts
presented, summary judgment was ingppropriate Snce the plantiffs offered sufficent evidence to permit
a finding thet the "reckless disregard” exception to immunity under Miss. Code Ann. 8 11-46-9(1)(c)
aoplies

21. Forthisreason, | concur in the result reached by the mgority, but write separatdy to explain the

reesons | find thetrid court's grant of summary judgment to be reversble error.

EASLEY, JUSTICE, DISSENTING:
22. After review of the record in this case, | must dissent. | find that the trid court did not et in
granting the City'smoation for summery judgment. For thisreason, | believethat thetria court ruling should
be affirmed.
3. TheMisissppi Tort Clams Act (MTCA), Miss. Code Ann. § § 11-46-1 to -23 (Rev. 2002),
provides immunity to government entities and employees who act within the course and scope of
employment duties. Section 11-46-9(1)(c) providesin pertinent part:

A governmentd entity and its employees acting within the course and scope of their
employment or duties hdl nat be lisble for any dam:

()  Arigng out of any act or omisson of an employee of a governmenta entity
engaged in the performance or execution of dutiesor attivitiesrdaing to policeor
fireprotection unless the employee acted in recklessdisregard of the
safetyand well-being of any per son not engaged in criminal activity
at thetime of theinjury....

10



Miss Code Ann. § 11-46-9(1)(c) (Rev. 2002) (emphasis added). In addition, section 11-46-7(2)
addresses the Adt' s coverage when an employee is sued as follows:
An employee may be joined in an attion agang a govenmentd ettty in a
representative capacity if the at or omisson complained of is one for which the
governmentd entity may be lidble, but no employee shall be held personally
liablefor actsor omissionsoccurring within the cour se and scope of the
employee's duties. For the purposes of this chapter an employee shdl not be
conddered as acting within the course and scope of his employment and a governmentd
entity shall not beliable or be consdered to have waived immunity for any conduct of its
employeeif theemployegs conduct condtituted fraud, mdice, libdl, dander, defametion or
any aimind offense
Miss Code Ann. § 11-46-7(2) (emphasis added).
124.  ThisCourt has dated thet “[g)pparent in the language [of Miss Code Ann. § 11-46-9] isthat
those officaerswho act within the course and scope of their employment, while engaged in the performance
of dutiesrdating to palice protection, without reckless disregard for the sefety and wel baing of others, will
be entitled to immunity.” McGrath v. City of Gautier, 794 So.2d 983, 985 (Miss. 2001). Indeed,
“[f]he purpose of Miss. Code Ann. 8 11-46-9 isto ‘protect law enforcement personnd from lawsuits
arigng out of the performance of thar duties in lawv enforcement, with repect to the dleged victim.””

Maldonado v. Kelly, 768 So.2d 906, 909 (Miss. 2000) (quoting City of Jackson v. Perry, 764
So.2d 373, 376 (Miss. 2000)).
125.  Ingranting the City'smoation for summeary judgment, thetrid judgein the case sub judice hdd that:
[Thig [c]ourt after having reviewed the pleadings and supporting briefsand having viewed
the evidence in the light mogt favoradle to the [pllaintiffs, finds thet the officer involved
heran, who was responding to a cdl, did not act with reckless disregard as defined by

Miss. Code Ann. 8 11-46-7 (1). Assuch, this[c]ourt grants the [d]efendant’'s [m]ation
for [ummary [j]udgment.

126. The City contends that Officer Oswalt's actions did not conditute reckless disregard.  Officer

Oswat was regponding to acdl for back-up assstance running his biue lights and sounding hisar horn.
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In cond dering the City's mation for summary judgment and Johnson's response thereto, the trid court hed
before it the following documents: (1) Officer Whites deposition; (2) Officer Oswalt's depostion; (3)
Officer Bingham's depogtion; (4) Mayhdl's depogtion; (5) Mayhdl's gatement to Bingham; (6) the
Missssppi Crime Laboratory Reports, (7) Y oung's afidavit; (8) investigative reports and forms; (9) Dr.
Hayné's pogt-mortem examination report and (10) the FBI Laboratory Report.

127.  Johnson, however, arguesthat Officer Oswalt's actions amounted to reckless disregard. Johnson
dams thet the documents submitted to the tria court crested agenuineissue of materid fact asto whether
Officer Oswadt's conduct demongtrated areckless disregard for Johnson's sefety and wel-being. Johnson
asststhat there remain fourteen disputed issues of fact which predude summary judgmentt.

128.  Thefourteen disputed issues on goped fdl into two categories: (1) whether Johnsonwasthedriver
of thetruck baing pursued by the Clevd and Palice Department who ultimetely fled from Officer White on
foot or whether Johnson was merdly a pedestrian who was not engaged in crimind activity a thetime thet
he was struck; and (2) whether Officer Oswlt, whilein regponseto an emergency cdl, was peeding and
traveling without activating his blue lights and sren, when he struck Johnson.  Spedificdly Johnson's
fourteendisputed issues of fact are asfallows (1) whether Johnson wasthe driver of thetruck pursued by
Officer White (2) whether Johnson was the person who fled from the abandoned truck and ran on foot
infront of Officer Oswalt's patral car; (3) whether Johnson was waking north dong the east Sde of
Chrisman Avenuewhen hewas struck by Officer Oswdt'spatral car; (4) wha were Johnson'sactionsand
conduct prior to and a the time he was struck by Officer Oswadlt; (5) whether Johnson darted out from
Officer Oswdt'sright, running from thewest to the eedt; (6) whether Officer Oswalt goplied hisbrakesand
atempted to avoid hitting Johnson; (7) whether Officer Oswt traveled with his blue lights on during his

pursLit to provide back-up; (8) what was Officer Oswadlt's goeed during his pursuit to provide back-up;
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(9) what was Officer Oswalt'sspead & thetimeof the callisonwith Johnson'sperson; (10) whether Officer
Oswadlt's actions and conduct indicated a reckless disregard for the sefety and wel being of Johnson and
others as he proceeded; (11) whether Officer Oswalt's actions and conduct arose to the leve of reckless
disregard; (12) whether Officer Oswat knew or reasonably should have known of the presence of
pedestrians from the night dub located a the intersection of Carver Streat and Chrisman Avenue; (13)
whether the mud on Johnson's shoe came from the areawhere the black truck was abandoned and (14)
whether Officer Oswalt operated hisvehidewith hisbluelightson and & such arate of speed thet he could
not sop within hisrange of vison.

129. WhileMiss Code Ann. 8 11-46-9(1)(c) doesnot specificaly definetheterm "recklessdisregard,”
this Court hes hdld:

Snce "reckless disregard” is not defined by statute, Maldonado directs this Court's
atentionto the various sourceswe have used in the past to define recklessness. ThisCourt
examined thisissuein Turner v. City of Ruleville, and the Court looked to Black's
Law Dictionary for guidance asto the proper definition:
'Reckless digegard of the rights of others is defined [a]s usad in
automabile guest law, means the voluntary doing by motorig of an
improper or wrongful act, or with knowledge of exiding conditions, the
voluntary refraning from doing a proper or prudent act when such an act
or falure to act evinces an entire abandonment of any care, and heedless
indifferenceto resultswhich may follow and the recklesstaking of chance
of accident happening without intent thet any occur....
735 So.2d 226, 228-29 (Miss.1999) (quoting Black's Law Dictionary 1270 (6th ed.
1991)). Additiondly, this issue was a0 revisted in Maye v. Pearl River County,
where we dited a definition of recklessness given by the Ffth Circuit:
The terms ‘willful,’ ‘wanton,” and 'reckless have been gpplied to that
degree of fault which lies between intent to do wrong, and the mere
reasonable risk of harm invalved in ordinary negligence These tarms
aoply to conduct which is dill merdy negligent, rather then actudly
intended to do harm, but which is so far from a proper sate of mind that
it istregted in many respects asif haamwasintended. The usud meaning
assigned to do [9c] termsisthat the actor hasintentionaly done an act of
unreasonable character in reckless disregard of therisk knownto him, or
S0 obvious that he must be taken to have been aware of it, and o grest

13



as to meke it highly probeble thet harm would follow. It usudly is
accompanied by a conscious indifference to conssquences, amounting
admod to awillingness that harm should fallow.
758 S0.2d 391, 3H (Miss1999)(quoting Orthopedic & Sports Injury Clinic v.
Wang Labs,, Inc., 922 F.2d 220, 224 n. 3 (5th Cir.1991) (emphasis in origind)).
Additiondly, this Court has hdd that ‘wantonness is a falure or refusa to exercise any
care, while negligenceisafaluretoexerdseduecare” Turner, 735 So.2d a 229 (citing
Beta Beta Chapter v. May, 611 So.2d 889, 895 (Miss.1992)) (quoting Covington
v. Carley, 197 Miss. 535, 541-42, 19 So.2d 817, 818 (1944)).
Maldonado, 768 So.2d at 909-10.
130. Onquite afew occasons, this Court has reviewed other MTCA cases involving police actions
InMaldonado, Deputy Sheriff Mddonado was driving apatral car to asarvice gation for maintenance
when he cdllided with avehide driven by Kdly. 1d. a 908. At thetime of the accident, awater tower
patiadly blocked Madonado's view causng him nat to see Kdly' s vehide until right before the collison.
Id. This Court hdd that while “Madonado may have been negligent, his actionsdo not riseto theleve of
recklessdisregard.” Id. a 911. Deputy Mddonado and Hinds County were entitled to immunity pursuant
to § 11-46-9(1)(c). | d.
131. InMcGrath, this Court has hdd that pursuant to MTCA, immunity wasgpplicableto the City of
Gautier and its palice officer. McGrath, 794 So.2d a 987. In that case, the officer's patrol car
experienced brake falure cauang it to calide with McGrath. 1d. The Court based its holding, in part,
upon the theory that municipdities are exempt from an injury caused by a police vehide since the
maintenance of a police department isagovernmentd function. 1d. at 987.
132.  In contrad, this Court found in Perry, that a police officer’s actions amounted to reckless
disregard. City of Jackson v. Perry, 764 So.2d 373, 375 (Miss 2000). The policeofficer wason his

way to dinner with fdlow officerswhen hewasinvolved in an accdent. 1d. At thetime of the callison,
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the officer was speading, but he was not on an emergency cdl and was not using ether the Sren or blue
lights 1d. ThisCourt held that the officer's actions did show areckless disregard for the safety and well-

being of others and dfirmed thetrid court' sruling. 1d. at 378.

133. Likewiein Mayev. Pear| River County, 758 S0.2d 391, 395 (Miss. 1999), this Court held

that adeputy sheriff’ s actions amounted to reckless disregard for the safety and wel-being of athers. The
deputy backed up an indine knowing that he could not see oncoming traffic. 1d. Maye, theother driver,
blew her horn, yet the deputy did not respond until his petrol car stuck her vehide. 1d. at 394.

34. InTurner v. City of Ruleville, 735 S0.2d 226, 230 (Miss. 1999), thetrid court’ srulingto grant
amationtodismissinfavor of the City of Rulevillefor fallureto dateadam was reversed and remanded
by this Court. Turner wasinjured in acolligon with adrunk driver. 1d. & 227. Turner sued the drunk
driver and the City of Rulevilledleging that prior to the accident acity poalice officer had stopped the drunk
driver who later callided with Turner and dlowed thet vishly intoxicated driver to continue driving. 1d.

The Court conduded that “[bly this dleged act, the officer dlegedly showed a reckless or wanton and
willful disregard for the sfety of other drivers on theroed, induding Turner.” 1d. at 230.

135. Thefactsinthecasesubjudicearedisinguisheble. Thefactsat hand show that Officer Oswat was
responding to a cdl to provide assgance to Officer White who was in purauit of a driver evading his
atempts to gop the truck. Officer Oswdt was & the intersection of Highway 8 and Chrisman Avenue
whenheresponded to the cdl. 1n Officer Oswat's deposition, he testified thet he turned on hisblue lights
when he turned onto Chrisman Avenueto assgt Officer White. Officer Oswalt tedtified thet he used his
ar horn every 10 to 15 feat and traveled a 45-50 miles per hour driving in the middle of the road.  This

pursuit occurred during the eerly morning hours. Johnson, who hed ablood-alcohal leve of .10%, ran out
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infront of Officer Oswdt'spatral car. Officer Oswalt tried unsucoessfully to avoid hitting Johnson. Officer
Oswalt caled for an ambulance

136. The record does not establish issues of materid fact as to whether the police officers actions
amounted to reckless disregard to the ssfety and wel being of others: While not diminishing the tregedy
of Johnson's deeth, the fact that Johnson's actions contributed to the collison and his desth cannot be
ignored. Under the spedific facts of thiscase, | would find thet the trid court did not err in granting the

City'smation for summeary judgment.
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